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- ^flt B s rs I. K gjtl^^fc- ^ 
fllandoquidcm omnia, quae in 

ijurcnoftrotraduntur, adtriafumroa 
capita poffunt refcrri : vcl quomodo 
quid acquirarur, vcl quomodo con- 
! fcrvetut.vcl rurfus amittatur i.ult.d. S. 
ildco varii in jurc cxprciTi funtmodj, 
quibus rcs quaclibct acquiruntur. H»c 
acquifitiociim vatic&divcrfimode contingat , variaflc 
divcrfanoniinafuntinvcnta , quibus tam modiacqui- 
Tcndi,tam ipfajutaacquifitadcnotari poltunt. Hincjus 
aliud dicitur in rc, aliud ad rcm. lllud rurfusin varias 
abit fpccics , quibus ctiam acccnfcri potcft, Jut accreften- 
dty quod quidcm in Ic nonnovumaliquod jusconfti- 
tucrc, fcdidcmctTc vidcturcum eo,cuiacccdit urg.l.f. 
dt vufg. tjr pup./ubft. cx qua patct idcm jus cfTc in partc 
dcficicntc quod in adfcripta. Pars cnim defc£U illicfc - 
foiidatur cjusdcm^uc naturar efficitur cum ea, cui accrc- 
fcit,ficutalluviounit parrcm cum iWil.jj. %. i,dc ufifr. 
Itaquccadcmquoquc aclionc pctitur Duar.lib.s.c. +.dt 
J.jrrr.quiq; cum fcquitur HtS.iib./.comm.c.iJ. Quoniam 
vcrocircacjusconftitutionem & acquiGtioncm fingula- 
ria quxdam occurrunt , qux haftcnus fingularcm ci na* 
turam induunt,idco decjnsnaturaproingcniimciviri- 
bus aliquid diccrcconftitui. 

II. Dicitut autcm vox uttrtfttrc in jnrc noftro fhm t 
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fcommunlref deomnieo,quodalteri accedit five adjun- 
gitur: ita dicitur infulaaccrcfccre fundo/./£ /. xo.dc A. 
M. D. ita etianvjuftinianus in confttt. dt confirm.ff. adScn. 

F.^.pett.dic\t:tcrtU p*rsmundi nobu s.crcvit ; quod 
in Conflit. dt confirm. ff. ud Stn. M. rcddidit : tertU pur$ 
mnndi noflris ddjuntf* tsl fteptru. E t h o c fc n fu j us accre^ 
fccndi vocatur, non tantum quando pars parti accrcfcit, 
fcd ctiam quando pcrfonapcrfonx/r.7 •** exber. libtr. 
Stri&iusaccipiturproco , quando pars parti accrcfcit* 
Scdhocitcrum fit dupticircr; vclcxtra conjun&ioncm 
incaiu,quounus propartc falrcm cft inftitutus,tuncrr. 
liqua pars ipfi quoqueaccrefcit §./. / d. htrtd. inft. vclin 
conjun&ionc, quandoparsdeficientis, quiincandem 
rcmcum aliis conjun&useft , rcliquisaccrcfcit,dcquo 
pv* hic potiflimum agcndum. 

frfinitii. xil. Definitur aDd.varie. Quidam dcfininntpet 
modum acquirendi. Sed hoc plunbus difpiicet HtM. lib. 
f. comm. 10. Btcbev. udTreuti. v§L 2. D.tj. tb. /. L*A. Nori 
cnira potcftcflc mod9,quo jttsacquiritur,cumfitipfiitn 
jus acquifitum in parte deficientc. Alii alitcrdcfimunt; 
HiS. d. loc. Miflis aliis cum Dn. D. Stmve inExcrc. ad-sr. 
#/>. dcufufr. accr. placct ita dcfinirc: quod lit facultas ha* 
bcndi portioncm dcficientis fivc rton concurrcntis , qui 
aobis incadcm re a dcfundo rclicla cft conjunctus. Di- 

Gtnm. citur: fac u/t.u, quia hxc cft fignificatio voc: Juru, quan- 
docum vcrbo aliquo agendi jun&um invenitur/)^-//. 
lib. tp. e. 2. DifftrtntU fpectfica defumpta ab ob/. efr For- 
ma. Illudeftpottiorciadcfun&orcli&r. Hinc conftat 
vcrfari hoc jus faltcm circa a&us ultimae voluntatis jux. 
1$ un.%. 12. C. de cad. toli cxcluduntur igi tur om ncs aclus 
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fimiles , dc quibus infia circa obj. Hacc confiftif i. ia 
co,«/ fit conjundio /mcIm ; hinc cxcludirur ab hac clafle i]. 
lud jusaccrcfccnduquod absqucconjun&ionc obtincr, 
uti modd di&um, & quidcm in eandem rem. Hinc cxclu- 
dunturii , quibus coniun&a oranonc divcria: rcsrciin- 
quuntur /. $4. %. 12. de ieg. 1. 2. in co , utpnrs defictMt. vid. 
infra circa Form. • \- ■ ::m;i$0n:y* 

IV. Conftituitur a Dd. duplex:ncccflarium 6c VO»DiviJu>, 
luntarium. IlludeftcxdifpofitioncIcgis,diciturqucita, 

quia ncccflarioobtinet,invito criam teftatorc 4rg.L7.el. 
A.J. Hoccxdifpofitionctcftatoris,vocaturquc ita,quia 
nonniu* volcnrc tcftatorc locum habct l.^.d.leg.t. uti 
cx infra diccndis patcbit. wtb.6. verf.inlegMtit. 

V. Cau(am cnicicntcm cum B. FrMntz,k. Exerctt.j. Cmm(m ef- 
autft.j. facio duplicem. Principalcm & minus princi-/^'/'»/» 
palcm. lllacftlcx. Ha!cruriuscft,vclimpulfiva,qu*mo^#r*« 
dddifpofitiolcgis, modo voluntastcftatoris, vcl inftru- 
mcntalis,quzconjun&io plurium in eadem rc. Quod CM*fk 
lcgcm attinct , qu« illa fucrit intcr L)d. non convcnit./>r/wip. 
Sunt qui id medu Jurtsfr.tnbuxmt tcftc HiIlig.lib.7.comm. 

12. DuMren. lib.t. c. /. d. I. sccr. ad L. PMpiMm rcfcrt,concc- 
dit tamcn antc cum quoquc fuiflc in ufu,ut proindc non 
t^m originem,quam confirmationcm habcat a L. Papia. 
Aiii rcferunt ad £. 12. tsb. srg.frMgm. Wp. tit.26. §./. Sanc 
(i non ipfaintroduxit , ci tamcn introduccndo caufani • * 
dcdiflc ncgari vix potcrit. Nam L.t*. ub. crant cffc&i 
ccrti ordincs & gradus fucccdentium ab intcftato, ftatu- 
tumquc, utcxfcqucntiordinencmoadmittatur , nifi 
curaomncs inprioriordincdcfccerint %.t.l. dehered.tb 
**/.§./. I.deMgn yirr.cujusratio vidctur fuuTc , quiahc- 
tcdcs rcpr*fcnubant pcrfonam dcfunfti , adeocjuc nou 
---- - - jV 2 dc- 



dtbcbant eflc diverfl ordinis fcu gradus, ut paulo poft d i . 
cetur, Quodfi jam plurcs cjusdcm ordinis concurrc- 
bant, unusquccxiis deficicbat, non potcrar non cjus 
portio aut fifco applicari, aut cohcrcdibus accrcfccrc 
Scd iHud non ficbar, mfi omnibusdcficicntibus Ulp.tit. 
26. crgo hoc, ibid. Cxtcrum utut fcrcs habcat,fuf- 
ficit intcromncsfcreconvcnire , lcgcm aliquam fuiifc» 
qu*conftituir,urin cafu,quo plurcs vcladcandcm hcrc- 
ditatcm , vcl ad idcm lcgatum concurrunt, pars deficicn- 
tisaccrcicatrcliqubfuam portioncm agnofccnnbus l.p. 
i.fiis & leg. %. 8. I. de tegtt. C. /. A. tit. d. iegtf. n.36. 
JmpulJU VI. Quandoquidcm vcro illcconcurfus pluriura 
fitvcl folalegcdilponcntc absquc facto hominis, quod 
inlcgirimishcrcditatibus,uti nupcr diclum,dum Icx ab 
intcftato plurcsejusdcmordims fcu gradus fimul vocar 
ad hcrcditatcm, cosquc in candcm rcm conjungit. Yci 
intcrrcnicntcfadto hominis, plurcs in candcm rcm cort- 
jungenrisquod accidit in fucccflionibus tcftamcnrariis> 
3t[legatis: hinc fit, ut hoccafu legi utpotecauficprinci- 
pali adjungatur voluntas rcftaroris , ranquam caufa i m- 
pulfiva. Scdnoncodcm modo. Nam in legatisfcmpcr 
adcft-, in hcrcditaribus vcro aiiquando dccft. H*hn. ad 
Wef.tit. d. ufift. ttetr. ratio diffcrrquia in lcgatisfola cft, 
quae movir legem ttrg. 1. 61. §. 1. d. leg. j. cx fola cnim con- 
jcctura voluntatis,quatcftaror,co lpfo, dum plurcscon- 
jungitincandcmrem incvcntuna totam ad fuperftitcm 
pcrvcnirc voluiflccrcditur, jusaccrcfcendtin legaris m- 
trodu&um cft. B. Frgntzk.d. I. Inhcrcditatibus vcronon 
cft fola , fcd juncla cft alia,vcnicns cx difpofitione juris, 
quod hcrcditatcm facir individuam , proptcrca quia rc- 
prxfcntat pctfonam dcfurtfti /r. /. d.ftrvflifut. quas cft 



jndividua. Qucmadmodum cnira ncmo pro parre vcl 
divcrfimode vivcrc potcft, aut in rcrum natura cflc : ita 
ctiam ncc pro partcvei divcrfimodcrcprarfcntari. Hinc 
miuntquxdamrcgula?. Ncmo pro parrc hcrcditatcm 
adirc, pro partc rcfpucrc porcft /. un. %. 19. C. de e*d. tiH. 
lt.Ncmoproparrcteftatus,& pro partc intcftarus dccc* 
dcrc potcft Lj.d.R.J. \. c. iimul & codcm rcmporc ha- 
bcrchercdcm lcgitimutn&tcftamcnrarium , ntitradir 
Ant. Fab. dec. 4*.<rr. /. Proptcr hafcc rcgulas introdt» 
xirlcxncccllariu jusaccrefcendi, tam in Jegitimis,quam 
tcftamcntariis hcrcditatibus, quia utrobiquc obtment. 
Quod proptcrca tcftator prohibcrc non magis potcft, 
quam efnccrc , nc Jcgcs in fuo tcftamcnro locum habe- 
wui.jf.dJeg.j. adeoqucinterdum contra cxpreflamtc- 
ftaroris volunratcm obtincr, ut vidcrc cft cx /. 12. d. b.p. 
contr. tak /. 23. §. *//. dei»oft> tcfi. In Icgatis vcro fccus 
cft,ubi non nifl volcnte rcftatorc jusaccrefccndi locum 
haber,quin hiccenat iiJa ncccllrtatis ratio, non cnim hic 
dici potcft tcftator pro partc intcftarus dcccdercncc pro 
partc rcprarfcmari,cum lcgatarius non rcprxfcntct pcs- 
lonam dcfuncl i ,u ti hcrcs, adcoquc pars d cficicns absqoc 
uUa abfurditatc ad hercditatcm potcft rcvcrtr Hill.d. Itb. 

Itaquc fi apparct tcftarorcm noluiflc conjua» 
gcrc, non cft conjunciio,nec jus accrcfccndi /.//. d. Ug.n 
Indubio tamcn,i.c. quando fcnrcntia aliundc nonccr- 
to conftat, adcoquc dubiacft , proprietari vcrborum cft 
inhzrendum I.tff.pr.d.Ug.3. adcoqucita intcrpretanda 
cft tcftatoris voluntas,ut potius conjunxilTe, quam com« 
pendium fcrmonis quziiviflc intclligarur. Sutb. dtffcr. 
19. th. 66. Sccus vidct ur, fi verba funt dubia, tunc plcnt- 
o r fcni u s cft prxlcr cnd us /. n.d.R. J. cxcm plo /. 66. de ht~ 
wtdwjf. A s VIL 



VII. Eftigiturfccundum di&avoluntas rcftatorit 
non caufa principalis juris accrcfccndi, fcd impulfiva, 
quia fc. rcftaror plurcs in candcm rcm conjungcns, inrcl. 
ltgitur mallc parircr rcm habcrc cos , quos conjunxit, 
quam hcredcm,vclomnimododisjunc~tos, fedcomo- 
do, quo poiTunr habcrc. Jam vcro non alircr poflunr, 
quam, fi omncs concurrunr , ur finguli parrcm habcanr, 
fiquidam dericiunt , utcorum pars rcliquis accrcfcar. 
HilL 4.1.7. 

VIII. Caufa i nft r um cnra 1 is,cft conjun&io in can- 
dcm rcm. Hiccfit vcl pcr ipfamiegcm in cafuintcftati, 
ubi plurcs cjusdcm ordinis §, /. /. dc hcred. qust dh int./un. 
fr.I.dleg.dgn.fucc. fivc gradus. %.j.J.dc dgn.fucc. con- 
jungir , fcufimul vocat ad hercdnarcm: qua: proindc 
non abfurdc /*£*/# dici porcrircumiStowW/^. / d.Luccr. 
ubi conjunclionem aliam Ugis t aliam hominis cflc dicit. 
Vcl fatto hominis intcftamcntariis hcreditatibus,& lc- 
garis. In hcrcdirarc fa&um hoc,eft inftitutio plunum, 
quibuscunquc ctiam vcrbis flat , fivc conjun&ivis. v. g. 
Titius & Mdvius heredes funto , fivc disjun&ivis, quando 
plurcs in ccrtis rcbus inftituit , cxcmplum cft in Lsj.fr. 
dchered.inft. Licet hoc cafu tcftaror verbisdisjunclivis 
ufus fucrir,dum fingulis fuara rem ccrtara aiTignavit; ra- 
mcn, quia hcrcs cft fucccllbr juris/.p.§ 2.dchered. infi. 
& fucccdit in univcrlum jusdcfun&i /. 62. d. K.J.l. 24.i> 
y.S. necexccrra rc quisquam hcrcs cfteporcft /./. 
d. hered.inft. Idco haec inftitutio pro conjun&ionc ha- 
bctur,&pcrindccft,acfia:qualjtcr ellcntinftituri, &di- 
6t2t rcs pralegatxcuiquc d. I. st.fr. §./y. cod. vid. Dud- 
rcn./tb. i.dej.dcc.c. 4. Ciim i^itur juxtarraditain hcrc- 
dnatc&mpcr portio dcficicns accrcicat altcn, ur dc j Jlo 
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nullumdubium^cflcdcbeat. Idcoftradente^*/. T*lf. 
dec. 4^. err. 2.) fa&um, utquandoin jurc noftrodcjurc 
accrcfcendi inrcr hcrcdcs agitur, plcrumquc nonintcK 
ligaturquatcnus fimplicitcr folum accrcfcat, fcd quatc- 
nus pra? cztcris accrcfcat, i. e. jus praelationis , quod noa ' 
cxqualibctinftitutionc,fcdexconjunaionc cxprcfsao- 
ritur. Ethocfcnfufincpartcinftitutinondicuntur corv 
juncUquoad jus accrcfccndi, i. cpraelationis l.i7.%.t.d. 
bcnd.injl. Nam hattcnus funt quidcm conjundti , ut 
portio dcrlcicnsaltcriaccrcfcar , qucmadmodum funt 
;unftiomncsinftituti,coipfo cnim,dum hcrcdcsdicuo 
tur,intciliguntur in candcm rcm, fc. hcrcditatcm vocati* 
quodfi vcroprancrcaincandcm parrcm hcrcditatis qui- 
dam voccntur, hi intclligunrur magisconjun&i, &ho- 
rum rcfp. alii non ita vocati, disjun&i. 

IX. In lcgatisvcro cft cxprcfta& vcra conjunclio 
itcftatore fafta, abbquc cacnim jusaccrcfccndi locum 
non habct. Hatc in univcrfum cft triplex. Realis taa. 
ium,vcrbalis tanrurn,& mixra,re&vcrbis fimul/./*2.<£ 
V.S* hXnduplicem factunr. Simpliccm nimirum &anix- m>> 
tam. Illam vocant, qux alias folct dicirealistantum. 
Hancrur(usfaciunt,vclcxplicitctalcm,qua; cft vcrbalis 
&rcalisfimul,vclimplicite , qualLseft verbalistantum 
Sutb.dijf.ii. th. 64. Scd rcs codcm rccidit. Rcalis tan- 
tum cft: quando divcrfis orationibus cadem res duo- 
bus legatur v. g. Titiofkndum TuJcuUnumdoJcgo. (cft un^ 
ciatio) SejoeundemfundumTu/cuUnumdoJego.fcftzhcr* 
oratio). F.t talitcrconjunfti in%2.J.d.legA.un.%. 10.& 
n.C.de aid.tcll. dicuntur disjun£ti,infpc£ti fcil.cxtcrna 
forma !cgandi,in fe tamcn funtrcvera conjuntti in can- 
dcm fcil rcm. d. L 142. d. F. S. I. Sp, de Ug.3. Vcrbalis Vtrtuik 

tan- 



tintumcft, quandoca^cm quidera oratione (veluno 
vcrbo cxiis,qux collc&ivadicuntur, y.g.filrijtheri.fg. 
tniltx 3cc.) cadcm rcs pluribus legatur, fcd concurfum rC- 
fpicicnstcftator addit partcs. v.g. St/o ejj Mtvio fnndunL* 
Corneltinum tquU ptrttbus do t Ugo. l.Sg.dtleg.j. vcl frs* 
ttu meiftliis sdts mtx* tquit ptrttbi* do, Ugo. I. ij.fr.de^ 
Mixtd. hered. tnft. L /j. §. /. d. leg. /. Mixta dicitur : quando iti- 
dcm cadcm orationc f (cuciusmodi vcrbo collccYivo,ca- 
dcm rcs pluribus lcgatur,nullafa&amcnrioncpartium 
V.g. Tttio & Sempronio ( elt cadcra oratio) bominem fti- 
chum (cft cadcm rcs) dojcgo.l. i+z.d. V.S. Et in qualibct 
harum conjun&ionum jusaccrcfccndi obtiact , uticx 
fqqq. patcbir. ■' 

Rtqnifiu x. Caetcrum ad omncm conjun&ioncm rcquiti- 
conjun- tur i.Qtplurcsftntinftituti, autplunbus quid lcgatuiru 
clionu. jjincrcmovctur aD hac claflci. Cafus, quo uno cxiftcntc 
hcrcdcfcu lcgatario,qui partcm faltcm agnovit rcliqua 
ipfi accrcfcit LjS. de leg. z. §./. J. d. bered. inft. L i. § j.ffl 
eod.Non cnim hocfit cx conjun&ionc.quajhicnulla, fcd 
cx alia lcgis difpofitionc, quia ncmo ncc hcrcs, ncc lcga- 
tarius pro partc rcm agnofccrc , & pro partc rcpudiarc 
potcft /. nn. §. rg. C. d. cad. toll. LjS.fr. d. leg. i. §. j.J. d. be+ 
LegMtum tcd.inft. 2. rcmovctur cafus, quando fcrvo communi 
fervtcom. pi urul Bi quidlegatum.licct cnim tuncparscjus,cui non 
potcft acquiri, acccdat altcri,cui potcft /. 49. ad L. F*ltid. 
id tamcn nonvcnit cxconjun&ioncdominorum , qux 
hic nulla /. 10. d. leg. 2» quia,an conjun&io fit ncc nc,noa 
infpicitur quibus acquiritur lcgatum , fcdquibus Icga- 
tutdrg.L^o.d /eg.2. idco, qucmadmodumconjun&io 
cft,quando rcs pluribus lcgara uni acquiritur d.l.40. ita 
ccontrano non eftconjun&io , quandouni lcgararcs 
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plurtbus acquirltur / /. i». Scd id venlt wcotnTtrani 
naturaacquifmonis pcrfcryum communcm,&cxratio- 
nc L4. §, 4. de ftipuLfirv. quia fcrvus communisqu.ift 
duorurn fervorum pcrfonamfuftincr, adeoquceocafu, 
quando alteri^ommorum non potcft acquiri , propter 
cjus incapacitatcm , pcrindecft , ac (1 pro altcra pcrfoni 
tantiim fitlcgatum,adeoquc rorum cx altcd pcrfonaac 
quintci, cuipotcft: Sin vcroomnibus acquiri poteft, 
tuncflngulis acquiritpro portionibus dominicis. %.ult« 
J.dcftipuLftrv.Y)\c\s: atin /. 20. deleg. 1. conrrarium di- 
citut; Rcfp. vd ibi non planencgatut , acquiri altc- 
ri , fcdfolum jarc accrcfccndi. Vcl aliud obtinct ibi, 
quiadominus noncft incapax,fcd rcpudiavk. ratiodif 
ferwidetur 15^?, quodcocafu, quandotmus cft plancin- 
capax,uticgatumphnenonpoffit fubfiftere incjus pcr- 
fona, tuncftatim torum fubfiftir inaltera fervi pcrfon$ 
juxu d.Li 4-d. firv.ftipul. quando vetd utraque pct- 
fona ab inirio cft capax, adcocjuc in utr&que pcrfona* fub- 
fi<tir,tunc prouttlque etiam ipfo jurc acquititur. /. 64% 
d.furt.L*f.%.i.quem.ferv.*mitt. akero igiturrcpudian- 
ocnon poteftacquiti altcri,quia abinitioinejus pcrfonl 
nonfubftirir,ncccon}nnftiofubcft,proprerquam jus ao» 
orefccndi locum habcic poflk. Huictefilutioniobft. I 1. § % 
t.ffr z.deufufr.uccr. Rcfp.finguiarccftiii ufufrudu,quia 
cnira ufusfru&us proptcr ninaiam cjus pcrfonalitatctn 
fcrvo inh*tec,quam diuillcvjvit srgj.tj.ejr u/t.C.deu- 
fufr. idco, licct^lominus, cui ipfo jutceratacquifirus, 
cum repudiavctit, non fCVcrtituradproptictarium,fed 
pcrfcrvum, utpotccui inhsrct, acquirirur alteridomi- 
no , quac acquifitio ccflat mortuo fcrvo L sp.de teg. XJ 
quamvis utusfru&us jam acquifitus donnno pcr fer- 
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▼um moftuo co hodic non finiatur /. •//. £ ie ujufrutt. 

^ y XI. II. Rcquiritur, ut in codcm tcft amcnto fint 
Tocati : cx divcrfis cnim tcftamcntis noncontingit jus 
conjun&ionis /. jfi. ttuib.mod. ufiufr. Patris vcro & filii 
ieftamcnta(incafu fcil.pupillaris fubftitutionis) hic pro 

y** ^codcm habcntur /. +t. §./. de vulg. cjr fuf.fubft. §./*. 
deleg.i. III. utabiisdcmhcrcdibusfitlcgatum : nam 
quibus a divcrfis hcrcdibus cadcmrcs Icgaturnonfunt 
conjuntti Lpcn.de ujufi.4ccr.ljj.§.*.deleg.j. Hoc ta- 
mcn non fcmpcr vcrum cflc,ait Z)*4r. lil>. t. c7.de J.tccr. 
IV. utincandcmrcm fintvocati. Intclligitur vcronon 
cadcm gcncrc,fcdfpccicfcunumcro,idcm fc.individu- 

Legttmm urru Hinc Q^aninquantitatc ctiam fitconjunclio; fi 
pluribus cadcm quantitas, v.g. dcccmaurci,firrcli- 

tu% tta,an fint conjun&i? Duttr.ltlt.t. c.j.de J.accr. Scjuxta 
cum Bachov. ad Treutl. votum, 2. dtff.n. $h.f. dicit : vidcn- 
dum hoccafuranduo fintlcgata,an vcrounum. Illud 
praifumitur, fi candcm fummam bisrcpcticrit. v.g. Titi* 
dccemlego.Scmfronio dcccm lego ,tunc,nifi conrrariatcffa- 
torisvoluntas aliundc manifeft6patcar,funtduodiftin- 
&a Icgata /. 69* de tcg.j. «3c ttrg. I. tj. de frohat. Hoc, fi lemcl 
faltcm fummam cxprcffcrir , vcl bis quidem cxprcflcrit* 
fcd cum defignationc certar rci. v. g. decem qu.t in arcl 
habeo Titio lego, Eadem lego Scmpronh. V x cl : Tuioejr Sem- 
froniodecemiego. Illocafu nullacftconjundlio,ur patct„ 
fcd fingulis dcccm, fcu ambobus dcna dcbcntur. Hoc, 
licctidcm fit lcgatum adcoqucambobustantumdcccnr 
dcbeantur, tamcn, quiaquanritatis cacftnarura,ut fa- 
cilius&rC(5cinrclIc£ludividatur/.^.^>^/«/. idco non- 
dumexpeditum cfl,an fir doobus divifim, i.c. ur quilibcr 
Ialtcmquinq.uchabcat,ctiaittaltcro dcficicntc; an con- 
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jun&im, ut in cafu dcficientis, altcr dccera capiar, rcK^ 
£tum ? dcpcndcr igirur hxc resporiffimum a voluntaxc 
defuncli , proprcr quam intcrdum conj uncti imelligun 
ttirtegararivfrctuti.fiabsquc cxprefsdcnunicrationcpcr- 
fonarumeandcm rcm icgct pluribus,v.g./f//tf mtu dtctm 
ttgo. L //. $. /. dt Itg. j. Sccus Vidctur c(Tc> G ita : Titio & 
Stjo dtctm Ugo. srg* l. ult. %. 2. dt Itg. 2, l. 7. tod. JDuar. d* l. 
ubi latius cxponir. ^^SHIfl 

XIL Subjettnm funt plurcs hcrcdcs,vcl lcgatarii, M 
vclomncsalii,quibusconjunt"Hm pcrultimam aliquam 
voluntatcm cadem rcscft rcli&a. Diftingucndum au- 
tcm hicarbitror,inter jus accrcfcendi in fc, fcurationc 
fua; c(Tcntiae confidcratum,<5crationc effccHs. Priori 
modofubjc&umejuspoflunt conftitui omncs conjun- 
tti,fiveconcurranr,fivcnon,quatcnus vidcliccr quilibet 
conjttrittorumftatimabinitiohabet facultatcm rctincn- 
di portioncm aliquando dcfe&uram. Et in hoc fcnfu hlc 
dccgoagendum. Huc pcrtincntquacftioncs: intcrquos 
conjun&osobtineat. Poftcriorimodo, Subjc&umc- 
jus conftituuntfolum illi, qui concurrunr, dc quo arricu- 
lo infracirca efrcftum. Quoniam vcro pcr fupra tradita 
conjun&i divcrfimode fcfc habcnr, prout divcrfo gcncrc 
conjun&ionisfunt jun&U hicarticulus pauJd latiuscrit 
pcrtra&andus : an igitur intcr omnci conjunctos jus ac- 
-crcfccndi locum habcat* ad quam qu^ftioncm dcciden- 
dam prxnotanda cft gcncrahs rcgula cx l.j.pr. dtu/ufr. 
Mccr. Intcrcos jus accrcfccndi obtinet, qui abinitioh*- 
bcnt folidura,poftconcurfu dividcndnm. Hxc jam pcx 
fingula coniun&ionum gc\icracrirdeducenda. Curn 
vcrd hcrcditas fit ind i vidua, ac proindc ncc pro partc rc- 
lirwui, ncc pro partcacquiriparcft/.a*.C./.^.<&W./rr 
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JE&sjupettus thefiS. Tdco minus dubii cft in hcrcdlbus, 
quinintcrcos fitjusaccrcfccndi , lmoctura plane dis- 
f unltos . vid.fiprk tb. t. MH&0*\1ttMu\\Xi 
XIIT. Inlcgatariismagis cft laborandum. Ingeno 
Omnes rc auTenv circa cos pramotandum,omncs con jun&os ab 
coftjuntli initio habcrcfic partcs 9c folidum,(quo fcnfu vocab./4r* 
hsbent fo- & filidum accipiantur vid. infcrius circa Form.,) hac ta« 
lUnm & mcndirrcrcntia,utvcrbisconjun£ti,cxprcflis vcrbis: rcSc 
psrtu. vcrbtSjfado tcftatoris,pluribus candcm rcm conjnn&ivfc 
orationcrclinqucntis: rcvcroconjun&i, intcrprctatio* 
nclcgispartcsacccpiflcintelligantur. Itcmquc fohdum* 
hi,vcrbiscxprcflis:ilJi & ifti4cgisintcrprctationc,volunr 
tatcm rcftarorisiraexplicantis,quarenus fc. perunitatcm 
fcrmonisinunumquaficorpus rcdadi vidcntur, ut lo- 
quitur Juftin. in d. L un. §. to. C. decnd. toll. £x h 1 fcc for- 
rmtur talisrcgula : Qm non admimtur adpartem fibi rc- 
lictam,parrcm non facit/. 7. dcreb. dub. L t6. %. 2.deleg. u 
§. g.J. d. Ug. i . c uno deficiente exiis^ quibm psrtes funt r$ii- 
ild (modo jsm dtcJo)psrs ejm sccrefttt slteri. Huic edia- 
mctro opponituraha: Qui non admittiturad partcm &• 
bi rcli&am, partcm facit /. 16. pr. I.34. L p. deleg. 1. L $4. §. 
S* eod. i. c. efficitjst slter non cspist psrtem defiticntem, scL- 
ev^jws uccrefiendi locum nonhubtst. Pro harum rcgula- 
rum conciliationc variae a Dd. traduntur rcfponfioncs,, 
quas zfcnDoncll. lib. /. e. optima tamcn videtur eflc 
ift a,qua agnofccndo vcftigium J. V. diftinguitur intcr le- 
garum vindicationis & damnttionis. In tflo obtinctpri- 
or : In hoc poftcrior. Hanc ctiam fcquitur Bschov. 
ttd TreutL volum. 2. D. //. th.j. £. Irsntsdt.£xerc. 7. qumjh 
y, ubi rradir rationcm difrcrcntia?, quod nimirum lcga» 
tumdamtiarionis no ita fucutfcparatumabhctcditate, 
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ntilcgaram vindicationis ; ctim iUiu« dationcm in liere- 
dcm teftatorcontulcrit,quo fatto vidcbatur. coiKcflilfe 
ipG poteftatem,ciiilibet pattcm pra?fta«di,non vcro con- 
currcntis pottionem fioi rcftrvandk Hincca dicituxra 
hcrcditatcmrcmaneFQ lilf.ut. 24.%, n % Huju6 vcrodo- 
minjinnipfo jurcad lcgatarios transikrit. Hinctaclum, 
ut le*ato viodicatioRis coojuuc^im tcli&o,pars dcficicn* 
ris accrcfcat aUcri,utpote ab hcrcditatc jam fcparata eLtit* 
5»/j. huc pcrtinetpnorrcgula': kgatovcro damnatio. 
nis conjun&im reUc1:o,parsdcncicntis non accrcfcat, fcct 
in hcrcditate maticat d.%.u.L7.deltg & huc rcfcrtur rc- 
gula pofterior» Quje diftcrcntia autcm hodie cft fublara, 
adcoquc in omnibus lcgatis jm> accrcfccndi locum ha» 
bct. eL l. rni. §. i* Hajc in gcncrc ^iia^ 

XIV. Quod in fpccicjattinct rc conjun&os : concc- I»*' r 
duntqnidcm omncs cflc cos rcvcraconjnn£os, &par r 
tcmdcncicntis altcri acquiri. Scd in hoc ialtcm di£fcn- ;,M 
tiunt intcr fc, quo jurc id fiat: an jurc accrcfccndi > an jnv 
ic non dccrcfccBdi^ poftcrius m C. jf. 4- ddtit.de legtt. «• 
S r.cr4o. %cn2<utst zftciituv pcz Dd.itidemMllegMtoJ > cui 
confcntit ctiam Anten. Isb. deciftp. err. +.fr. id faltcm 
rnonct,prifcos JCtos non ita loqui foiitos. Prius autcni 
1 c&ius , ut videtur,afhrmam M. Irtntik. d. Exer. 7. q**ft. 
j.JSachov.adTrcutl. vel. ». D. /3- th.3. cum slite. Eadcm 
cnim rationc,qua hkaflcritur.in omni conjun&onc dir 
ccndumforct,cflc jus non dccrcfccndi. Nim. diflcntica- 
tesdicunt : tc conjun&is ab initio folidum cft rcli&ura. 
E. G altcr non concurrir,alter rctinct id folum,quod jara 
habuit,&ficdcfcausaltcriusfacit faltcm r utparsalrcri 
nondccrcfcat. Rcfp. i.non cft mtcntio, fcvoluntastc- 
ftatons , utftaiim ab initioquiiibctfoiidum umplicitcr 
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(viie infri circXformim) habeat,fed tam demum , qiian* 

do alter dcficit feu nonconcurrit. Prioriraque&potiot 
voluntas cft, ur om nes concurrant, & fic quilibet habeat 
partcin,po(tcriorvcroeft, fi altcrdeficiat, utconjun&us 
confcquatur partcm ejus , qui cara ex priori intcntione 
habcbat. vid.iii.loc. & ficab hocdcccdat, 6c altcri accc- 
dat. 2. Rcfp. codem modo ctiam re & vcrbis con/unctf 
abinitiofOlidum& partes habcnt, itcmc}uc vcrbistan- 
tum conjun£H. v. th. ij.&ciiJoc. Ncc ofricit id,quod di- 
citur in /. un. §. //. C. i ai. toB. bene cnim ibi dicitur: non 
minuitur : pcrjus accrcfccndi cnim non minuirur lcga» 
tum, criam inrc& vcrbisconjun&is/. /*.if bcnc 
ctiam ibidcm dicitur: non nugttur: fc. noviter» Ercnirm 
uti di&unviuilibet ab initio folidum haber.hoc non mi- 
nuituraltcrodcficicntc, quod fiercr ramen fi concurre- 
ret,nccaugctur,quia pcr jusaccrefccndi nonacccditno* 
va pars difcrcra. Quilibct vcro etiam haber partcm ab 
initio intellcdl:ua]em,accrcfcitigirur nihilominus parsv 
qux ha&cnus intcllettu crat diftindta , & (I alrcr concur- 
riffct,rcalitcr fcparanda. Et hoc rcfpcctu porius diccn- 
dum,acccdcre aliquidei, quod nondum habuit,quana 
nondccrcfccre,quod acquifitum jam habebac Prxrcrci 
confirraant noftram fcntentiam /. /. i.ttfifr. tucr. ubi 
agiturdcre conjunc*ris,qui ibidicunturfcparati,&dciis 
aftcritur jus accrcfcendi locum habcrctam inufufru&u, 
tam in proptictate. It. t.j.pr. tb. I. to. deleg. /. qui tcxtus 
ipfum dhTcnticntium argumcntum pro noftrafcntentU 
cxplicant. 

tnttr XV. Verbisconjun&idicunrur,qui crtdcmoratio- 

vtrkconj. ncvocanturadcandcm rcm , vcrbis exprcfl&stcftaroris, 
trtjsccr. concut f um rclpicicntis divafara. v.ih.p. fivc ifta oratio 
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' effcratur mcdiante copula,five absquc ca juxta li\ixtyf: 

vtdesmus. d. y.S. Dicitur: ekdem orsttione : hioc diftm- 
clis oratiom bus vocati,vcrbis conju ncti non funr,qualcs 
in /. de leg. /. Dicitur 2. in eandem rem : quia, fi divcr- 
farrcs legantureadcm licct orationc conjuncli non funt 
L 4&. $. dt lig, /. Vcrba : concurfum refpictentis : add un« 
tur,ur occurratur iis,qui proptcr vcrba : aquis partibus . 
ncganr jus accrclccndi locum habcrc intcr hofcc con- 
junctos. Dicunt nim. tcftator ipfc difertis vcrbis partcm 
cuiqucdcdit. E.nosnon dcbcmustotumdarc. Vcrum 
Rcfp. no*n fimpliciter fingulis partcm difcrctam dcdit, 
fcd in cafu, quo omncs concurrunt , vult, ut quilibct par- 
tcm habcar.in cafu vcro, quoaltcr dcficir, vulr, ut fupcr- 
ftcs rotum habear,pcrinde, ut in raixtim conjunclis vid. 
th. v./4»Exdiclisfacilcrcfpondcripotcft adaltcram or> 
jcttioncm , quod fc. intcr cos folum fit jus accrcfccndi, 
qui folidum ab initiohabenr,&coneurfupaircs faciunr, 
/. /. pr. di ufifr. accr. Jam vcro hi non habcnt ab initio 
fohdurrbfcd partes. E.intcr cos non cft jus accrcfccndi: 
bcnccnimtradit///^. //^.7.^w./3.didam rcgulam etiam 
hicobtincrc , quodfciliccrctiamhiconjun&i abinitio 
foiidum habcant. Cum cnim vcrba : aquu partihus: 
cxunafaltcm intcntionc tcftatoris proccdant,fifc.con- 
currunt: nihil magis operantur,acfi noncflcnt adje&a, 
quiacxipsa conjunctione fatis conftat, quid tcftator ve» 
Iit, idcoquc pro fupcrvacuis habentur , urpotcqux non 
adje&aintclhguntur l.6g.dehered tnfi. ac proindcnulla 
aliacftdiffcrcntia intcr verbis, atquc rc& vcrbisconjun- 
ftos,quim quod ibi cxprefse addatur,^*** partes effe fk- 
ciendas ,* hic vcrofubintdligatur. Alias nulla forct diffc- 
jenuaiiucr vcrbis conjunclos „ & plane rc & vcr bis dis» 



iuhEtos, quac tamenmcomplaribasmt.Inntiifnr i 48. 
5. / 1» d. Itg. t.fttrtdt. /. 89. d. ttg. j. L 142, d. V* S. & tttiu. Et 
hacc dictaconfirmant alii rcxtus^. t$. %. j.dJeg. 1. d. I. u*. 
%.iq. ubidicitur, quod jusaccrcfcendi locumhabcatin» 
tcr cos,quibus conjunttim rcs cadcm rclicfca , & ftatim 
poftcaadditur, qui fintconjuntti: fc.quiproptcrunita- 
tcm fcrmonisin unum quafi corpus rcdacti , qualcs o- 
mnino funtfcrbisconjundi. Itcmquc mi.Sf.dJeg**. 
dicitur,quod vcrbis conjun&i pracfcrantur rc conjun&is, 
oportct igitur intcrcos jus acccrcfccndi locum habcrc 
ld quod plurimi Dd.ftttuunt Duar. tib. 1. c.10 d.J. accrefc. 
Btchov. d. loco th.j. Don. ttb. 7. c. tj. ibi% Httttg. qui latead 
diflcnt. argurocnta rcfpondct. ^Wf^^^wfik 
ObjtBi. XVI. Obtinct jusaccrcfccndi jnomni ultimoclo- 
p.ol.un.%. t4.C.d.c*d.tc/L Nim.Lin hcrcditarclcgiti- 
ht f*ere» ma/.pi defitu dr Itg. conf.th 8. Ergo ctiam in qucrcla in- 
U in off. oflficiofi.v.g. Titius trcs habcns filios condit tcftamcn- 
f*$ accr. tum f m q UO flliis cxclufis Mxvium cxtrancum inftuuit. 
Jamunuscxfiliisrcpudiatqucrclam. Q^anrcliqui duo 
protota hctcditatcpoflmt inftitucrc qucrdam, an vcro 
dcducla portioncrcpudiantis,pro reliquafaltcm? Arrir. 
prius , tum pcr /. 15. §. ult d imffteft. L i6.fr. ib. tiim pcr 
r.ntoncm. Fundamcntum cnim querclxcft jusfucccdca- 
di ab intcftato,a quo iniquc funt cxclufi pr. J. Lj. i. 6. §. / # 
de inoff. teft. Dn. Struv. Exerc* mdtr. 1* th.j. Jam vcr6,ju*. 
di£ta,hoc jusita fc habct.urab unorepudiarum accrefcat 
rcliquis.E.ctiam itafchabcbitquercla,qu*daturfucccs- 
furis ab intcftato. Harcramcn vcra funt,fi omnibus com- 
pctit qucrelaerricax. Nam cui ca non compctit,quod vci 
juftc fucrit cxhetcdatus,adcoquc agcns non obtinuir,vci 
Jcgitimam £vc -toum , fnc panem habcns qucri noa 
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potcft. §. y. J. de i*of. ttft. Lj*. C. eod. is partcm facit. L% 
$. Lip.de itoffic. ttft. Quod G tamcn nihilo minus to- 
tumipcticrir,eV obrinucnr,tunc illocafu; quando lc.aU 
rer jufte fuitcxclufusvcl nonobtinuit, totum nancilci- 
rur.non jurcaccrcfcendi, fcd autontatc rci judicatx Mrg- 
L io.pr.jun8. 1. 17. eod. Hoc cafu, quando lcgitimam al- 
tcrhabuit, abintcftaro fimul fucccdit , quia toto tcfta- 
mcnto rcfcuTo ad caufam intcftati pcrvcnitur Ltp.eod. 
Quodipfura ctiam accidit, fi antcquam altcrjrcpudiavit, 
rotum hic pcticri t,& obtinucrit d.l.17 .Dn.Struved.ExetU 
tb.26.7?. II, in rcftamcntatia d. Lun.%. 10.Cdec4d.toU. \^\\\Xl 
An igirurin lcgitima \ v. g. Jurc novo pcr Nov. nj. c+j. ejr I* Ugiti- 
S« tituloinftitutionis cft rclinqucnda lcgitima , cftque *»*f» *c» 



tricns , fi libcri quatuor vcl pauciorcs: fcmis, fi quinqoc 
vcl plurcs. Nov. ii. c. 1. Jam tcftator habcns duos filios, 
Cajum&Tiiium , condit tcftamcntum, inquoCajum 
inftituitin fcxrantc,Titiumin fcxtantc , & fic qucmlibct 
in fua lcginma , pro rcliqua parrchcrcditarisfcubcflc, 
Scnoproniumextrancum.Titius deficit. Qjmcjuspor- 
tio accrcfcat fol i fratri, Cajo, ut proinde ille pouat petcre 
tncntcm : vidcbatur diccndura,quod fic, quiafiab intc- 
frato fucccdcrcnt , totam hercditatcm confcqucrctur. 
Vcrum cum nulla fit confcqucntia : in causa intcftati hic 
foiusconfcqucrctur hcrcditarcm,& (icctiam partem dc- 
ficicntis. £. etiam in causa tcftati : Ibi ratio cft, quia fo- 
lus adcft,qui habet jus fucccdcndi; hic vcro cxtrancus 
inftitutuscocafu,quo filiis Icgitimarcli£ta , sequale jus 
cu m iis habct. Itaque contra dccidcndum *rg. L S. §. /. 
de inpffc.tfl.cx qua potcft hic formari cafus fccundum 
J. V.tcftator cxhcredatis duobus filiis inftituit extrane- 
uxn,cx filii* uuushabct lcgiiimanvfcd non totam,alrcr 
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itldcmnori totam: utctquc tgirur potcftqucri , utfup- 
plcatur,quod dccft lcgiti m« /. 10. C. de inoff ttft.lWt vcr 6 
non qucritur : quacftio cft, an huic accrcfcat cjus porrio* 
N. fcd altcrpartcmfacit,- ratio,quia lcgitirriacomputa- 
turcxqualibct perfona,hinc quilibctfaltcm fuam Icgiti- 
mam pctctcpotcft\5c quilcgftimam habcrabomni ultc- 
riori pctitionc cxcluditur d. t. t. §. t. §./. J.tjr t.t. ff.de in- 
cff. teft. Dicis : quid igitur fict dc partc dcficicntis ? co ca- 
fu,quoutcrqueinftitntusfuitaccrefcit pro rara* frarri , & 
altcri inftituro cxtranco Dn.Struve d. Fxerc.io.thefji. 
Sialurfi- 5 C( j q^jd a i tCr fihorum fucrit cxhcrcdatus \ tunc iti- 

far"dM* rclic * ui ^ uam f auxm portioncm pctcrc poflunr,qua 
tre Mtp. ^ q U iiit> ct habiturus fuiflet,fi non cflet cxhcrcdatus. Et 

fi quidcm juflc fucrit cxhcrcdatus , portio cjus rcmancr 

pcncs inftitutumcxtrancum , quippcqtnih ci rc£tc fuit 

inftitutus, ncctcliqui ultra fuam Tcgitimam pcrere pos- 

ftfnt jer d. dS\v\ iniquc : aut qucrclam repudiar,|& idcm 

dicendurn,*rg ditlorum textuum: quia cxRcrcdati pars 

nullafuit,nullactiam potcfl accrcfccrc; autmovctquc- 

relam, & partcm, qnatn ab inteftatohabiturus fuirTct, pc- 

tcrc potcft. Confer. verfh/tc Umen ejrc. ejrd. Exerc. efrtb. 

III. in lcgatis /. to.d. teg.j. th. tj feq. IV. fidcicommiffis 

fingularrbus /. $7. deteg*j. an in univcrfalibus ? vide inft- 

rius. V. mortis causi donationc d. t. S7. d. teg.j. ejr i. un. 

%. 14. Clde cad. toll. licct cnim harc quoad fbrmam in qui- 

busdam convcniatcum contrattibuSjqtfdd ffc.intcrprav 

ftntcsfiat t.Jt. dem,c. d. tamcn quoad conftrmarioricrri, 

&cr?c£hini arquiparatur ultimis voluntatrbus I.2. t.ult* 

C.dem. c. don. §. 2. J. de dontt. vid. Comez. 2. refol. 4. n. 16. 

(jrt. reJ0t.10.n 7. VI. inmortiscausacapionibus 

dim, c.d./0ht7. 1 un> §. /4.C. decsd. toh\ It. ftt Un:dt ton- 
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dk.&dcmonftr. I. 41. §. 14. defidcic. lihert. ncc obA^t/ irj. 
^.j.decMdtf.&dem.nultecnitn ibi intclligituc coniurT- 
&ioiutcrSyraphorum&Januarium fer dd.th. n.ihJfA. 
vtd. Duir. Itk. t . c . 16. de ]. ac<r. ' 
#>W ^V.Il. Non autcm vcr&tur circa aclus intcrviVoi, ^cotratl. 
ut funt I. Contra#us,quia i.nullslcgcs,qus dcjureac- none ^ji* 
^cfccndi loquuntur,contractuum mcntioncm faciunt,* fcr ' 
%cc d.L un. abitamcn cxprofe(fodc jurc accrcfcendi a- 
guur,vctbulum habct dccontractibus. 2. quiain COn- 
ua&ibus pleraquc rcquifita J. accrcfc. ccflant. Kon cnim 
hic fubcftcaufa impulfiva.qux uti dic"tum,vcl lcx : ncpro 
partc rcpraefcntctur dcfun&us; vcl voluntas teftatoris, 
qua prxfumitur mallc partcm dcficicntcm conjun&o 
acquiri,quam hcrcdi. Hicvcropotius pra?fumitur mallc 
partcru dcfkicntcm apud fe mancrc , quam altcri accrc- 
Jfccre. Ncc in contra&ibus locum potcft habcrc rcgufci 
cx L$.fr*dtufufr. dccr. non cnim potcft dici,quod v. £. 
.quibus cadcm rcs promifla, abinitio habcant lolidum, 
lccpncurfu dcmum partcs; quia antc traditioncm nul- 
,ljam habcnt jus in rc promifsa , fcd dcmum pcr tradUlp- 
ncm confcquuntur dominium. Jam aut uni traditur tp. 
ta rcs,6c folus habet domiaium in ca j aut duobus, & qm- 
libct habct partcm , atquc ita vcl concurfus, vcl defc&us 
coincidit inipfan>dorninii translationcm. Scmpcrigi, 

turunusauttorumfimpliciter,autpartcmdifcrctamha- 
.bcbit^ nunquamvcro fingulifolidum& partcs,quodt£- 
. mcn rcquintjus . accicfccndi^*r hgcJenwdiclM. Ncc rc- 
_fcrt, quodtraditipncduobusfactl, poflint habcrcrcpi 
>comntuncm,atq-, itaquilibct folidum con jnn&im cu^n 
<aJccro. Idcm crum potcftncriinlcgatis.utduoilcgatarii 
.poft concurfum rcm comm uncm habcant* Quoniarn 
* C a vcro 



tfr6h*ccommuniotcclditpoftconcurfam,idc6}u5ic. 
Cjefccndi ceflar jux. thefnlt. & fufficit pcr concurfum o» 
triusquc potuiflc ficri partcs difcrctas , tH autcm prxcise 
fcant,ncclcx,ncc teftator praecipcrc vidcntur. Eadcm igU 
»\V« * turhorum cft ratio,qu:ealiorum fociorum , intcr quos 
jusaccrcfccndi cflc,nullibi dicitur. Et hancfcntcntiarfi 
confirmat /. no.fr. d. V.O. 5c approbatur a multisJDd. 
J)HMr. iib.i. c. ty. de J. accr. Hill. lib. 7. com. 11. Saev. c. 3. d. 
J. gccr. uti tcftatur C.J. A. Md tit. de legMt. n. iS. Comez. 1. 
refolut. 10. n. 1. qui tMmen dtflinguit inttr contrnclm tucrs- 
tivos & onerofos,quod inmedio reltnquo. Nccobft. /. 64. dc 
contr. emft. Rcfp. HilL d. I. quod caufa ibi , quarc prior 
cmptor totum fundum capiat,non fit jus accrefccndi,fc«S 
ipfacmptio,quam inutilis illaadje&io cxrranci dcftruc- 
ic ncquir,fcdperindecft , ac fiillcnon eflcr ad jc£his,Sc 
jriori foli venditus , adeoque totacmptiocxpcrfoni 
prioriscxpiflcvidctur.ciim narurac/us fir individoa, u- 
iioquc prctio conftct/.//f. <&f. 0. itcmcjuc aliasvcndi- 
tori rotum fundum vcndentrinjuriaficret , il invito co 
^onrra&usdividcretur. Eadcmcft refponfioad/./.rwf. 
prdd. ubi propierindividuam fcrvitutis naruram rora fcr- 
vitus acquiritur uni& alrcrip adjc&io pro nulla habetnr. 
Non in^ II. Donatiointcr vivos, cx iisdcmrationibus, modo ai- 
d*»*t. iir.jatis. Sunr qui excipiunrdonationem aprincipeduobus 
lrrw ^fociis fa&am }uxt.l./t*.C./ititerM/.Imfer. dequjlramen 
propter di&as rationcs mcrit6dubiratur,ficvidenirpo» 
tius dicend. proprie jus accrcfccndi nec hiccfle, fcdmo 
ram Iibcraliratcm principis, ita,utin dsffi /. videaturdi*- 
plcxfubeflcdonatio, unapura, altcra fubkonditione,cx 
tlli quilibct fuam partcm ftatim con(cqaitur,ex hsk vcro 
cxiftcatc conditionc,quando ic.altcr dccccUr finc i'jbcris. 
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v. C.J. A. itt. J. kg.».jf. Scd an In /ure patronatus i Et A* h 
funt tcxt. ubi patrono tribuitur jus accrcfccndi /. 24. d.P 4tr9n 
ho/t.hbcrj. t.dj.patr. vidctur tamcn potius diccn- 
dumnontam in jurepatronatus, quam in fucccflionc 
legitima,quaepatTonisdcfcrtur,ju5 accrcfcendi obtincrc. 
Pcrindc, uri dico in fucccfljonc Jcgitim4, qua libcris, vcl 
ftatribus dcfcrtur cflc Jus accrcfccndi, non in ipfo jurc fi* 
liationis fcu fratcrnitatis. 

XVIII. Forma confiftit potiflSmum in duobus i.Firm*. 
atplurcsin candcm rcm fintconjun&i. 2» ut pars dcfi. 
ciat. Quod attinct I.dicitur,quoddcbeantcfle jun&iia 
eandcmrcm , adcoquc quilibctdcbct habcrcfolidum. 
jux. L $>pr. de ufufr. sccr. /. So. dc lcg.j. i. c. non diflettum 
in partcs rcales,bcnc tamcn intcllectualcsfcu individuas, 
qualcs ctiam funt in /. 4t.pr. d. lcg. a. quod ut re&e pcrci- 
piatur cx Dn.Struv. JExcrc. ad sr. tz.th.27. prxnotandum. 
1. quod filidum duplicitcr dicarur : vclillud vocatur foli- 
dum, quod intcgrum , & ncquidcra intcllc&u divifum. 
Ita accipitur in /./. §. ult. commod. Vcl 2. quod quidcm in 
partes rcalcs non, bene tamcn intcllc&uales cft divifum, 
ita fumitur inLj.pr. d. ufufr. Mccr. /. So. d. Ug. 3. Et hoc fca- 
fa folidum habcnsdicitur ctiam partcs habcrc in/. 14. §. 
p.d.leg.t.l.Sp.dJeg.j. II. prxnotandum/jr/r/» dici,a- 
liam divi(am,quar cft rcalitcr fcparata a toto , aliam indi- 
vifam.qux nonitaeftfeparataitoto, fcd co integro ma- 
nente.intcllcctu folum cft pars. d. Excrc. th. 14. Atquc 
hxcdiftinttio in hac rradanonc oprime potcft accom- 
modari. Itaenim omncs & folidum & partes habcrc 
poflunt , fcil. ab initio habcnt utrumquc in poftcriori & 
gnificatione/*x/./£./3. Inpriori vcro figniikationc fo- 
lidurahabcntin cafu ; quod[cficuconjunaus,partcsvcr6 
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inca(u,quoomnes concurrunt.v.g. Titio&Scjofunduj 
• Tufculanus conjuu&im eft lcgatus , hic Titius habct to- 
tum fundum ato initio /uxta L. So. d. kg.j. fcd non omaj- 
modo totum, fcu nullo modo divifuai , ita cmm Scjus 
cum non ctiam habcret *rg. i.j. §.«//. commod. Scd totum 
habct,i. c. in partcs rcales nondiflc&um, fcd cumScjo 
itaconjunctim,ut in qualibctfundi partc,nabcat partcm, 
nccfcparatam cam oftcndcre poflit: codcm fenfuScjus 
.MrtiPiquoquchabcttotum. ItemqucTitiu$habet partcm ab 
initio/*jr/j l.34.%.9.d.Ug.i. aft nonpartcm difcretam 
rcatttcr,fcdindivifam,i.c.cum Seji partcita conjun&am, 
utfcparatam cam oftcndcrc non poflit,eodcm modo ct- 
iam Scjus habet partcm. Quod fi jam utcxque concur- 
rat,qiulibct partcm, quam hactcnus proindivifo habc- 
bat,jam fcparatam&diftindamconcurfucapit: Sin al- 
tcr, v. g .Scjus dcficiar, fupcrftcs Titi us totum , quod ha- 
&enusconjun£tim cum Scjohabcbat, jara accipit profc 
folum & omnimodd indivifum. Atquc ita altcrnativa 
iftatcftatoris intcntiofuum for^uurcrTcttum.Hisceprx- 
rniffis rcgula ifta cx Lj.fr. 4. ufufr. dccrejc. tprics jus ac- 
crcfccndicft 3 quoticsinduobus, qui in folidum habuc- 
rqnt,cocurfu rcs.divifacft: intcllcau^ttfac^lU.Cujus fcn- 
fus,(benc cxplicantc Dn. Struv. d. tb. 27 ) cft ; quotics to- 
tarcsconjun&im lcgatacft, poftca dcmumper concur- 
fum dividenda(fc. rcalitcr:) totics altcro non concurrcn- 
tc,qui partern intcllc&ualcm in rc habcbat,qu£ aliquan- 
doctiampoftcaconcurfulcparatur, juri accrcfccndi lo- 

CUS cft. ^n^ tnjMdLy 

■ XIX. Secundum rcquifitu formalc cft,ut pars fcu con- 
junctusdcficiar,prornifcuccnim JCti loquuntur Lun. §. 
*fi.&iuC.d.c4dso4x§.t.},dc t<£At. Hinc antequam dcfw 

i !<" ciat, 



dar,parrcm, non fottffn alrer perere porefr. /. jy. / /^ 
Ditfrur aurcm pars dcficere tripJici porifinnum modo 
Jux. l.un.C. d.c.tJ toll. Ycl i. pro non fcripta habctur, 
qu.mdofc hcrcs inftiruirur, a U t leg^tui il]i,qui rcmporc 
tcftamcnri condiri aur noneft inrerumnatura" a.c. nn.<\, 
2. aut incapa* , quod teftamcnri factionem paifrvam fc. 
non habcat/.y*. §. 9. de leg. i. vid. I.j. de bis,e]H£fro boilj 
frip.Ht his cafibus pcrindccft,ac fi cjus mcnno fadra non 
ftiiucr,adeocjue portioipfi relitlaaccrefcitconjun&o d. 
/.*».§./. Vcl 2. in causacaduci dicitur : quandoalter 
conjun&orum antctcftatorcm morirur d.l. un*%. i. Vcl 
propric caduca vocatur : qu ando mortuo teftarorc dc* 
ficit d. L un. %. 2. Hoc vero rurfus Variis modis conringit, 
Vcl quando moritur. antequam agnofcat partcm, nifi ad 
hcrcdem transmirtat /uxts L ip. C. d. J. delib. vcl qaando 
rcpudiavit,aut abftinuit, l.pen. rjr ult.d.Atq.Htr. vel cbn« 
ditioiriftirutianisdereeerit l.un.%.7. verfquodf inrxedttt. 
vcl bonorum pofleffor rcmpore b.p. dcfinito ^.j.J.d. 
b.p. cxclufusfit l.\.ff.d.b.f* Inrerdum etiampars jam 
agnita & rutfus omifta dicitur dcficcre, fcd ha&enus tan< 
rummodo, urvolcntibus,non ctiam invitisaccrcfcat,fc 

1. fi minorcontraaditionem,aut immixtioncm fucrftTe* 
ftiturus in integrum /. 44. derejudie. 1. 61. d.A.H. 2. fi hc* 
fcs privatur hercdiratc, quod non parucritvoluntatidc* 

ft tiOt XUov . t.r. /.§•/. l 7" : 11/: , 

XX. Finis Juris accrcfccndi cft rum uturrima vo-Ft/tu. 
lrintas teftatoris confervetur,tum utilmdabfiirdum ju~ 
ris , dcquofupra: nc fcil. pro parrctcftatorrepracfcntc* 
tar, cvitcrur. ErTaftuscft, 1. ut pars dcficiens accrcfcat 
ci,qui fuam partcm agnovit §./. J. d. leg. I. /j. $. e.L //.§. 

2. d. leg. 1. 1. 40. ds leg. 2. Diftingucndum amcm hteaut 
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umis faltem agnovlt fuam portioncm,autplures. Ibi 

fubdiftinguitur interhcccdcm fcufucccflbrcm univcrfa- 
lcm, & lcgatarium, fcu fucccfibrem fingularcm. Circa 
illumobtinctRcgula: Qui cx aliqua partc hcrcscxtitit 
ydiiz* dcncicntis ctiam invitus accipit cum fuooncrc. 
I luit hxc rcgula cx duplici jun&a rationc i. cft, quia pars 
fcmel quxfita rcpudiari ncquit /. 4- C d.rtpud. htrtd. i. 
quia ncmo cjusdcm hcrcditatis dclatx partcm habcrc, 
partem rcpudiarc potcft /. to. C. d. J. dcl. / un. %.io. vcr/7 
tjr bcc noltntibus C.d. cad. toll h.i.io. d.tcq.htrtd. Doncll. 
iib.7.c.n. Vicitur .quibtrtstxtitit. IntcIIigiturautcm 
i.hcres {cgxuvnusl.p.d./uuclrlcg. vii.fapr}. i.tcftamcn- 
tarius /. j/.pr. ejr §. /. dt hcrcd. inft. /. 24. i ij. tod. 3. bono- 
I um poflfcflbr l.j. § ult. tjr U. fcqq. dc b.p. I. un. C. quando 
nonpct.ftr. 4. qui pcr alium hcrcscxritit,qualis clt 1. hc- 
rcdis hcres /. p. d.fuis ejr lcgu. 2. patcr /. 26. d. A* H. 3. do- 
minus d. L 26. portio cnim dcficiens non perfonx , fcd 
portioni accrcfcit,vcluti alluvio /. jj. d. ujitfr. 

XXI. Scd an fideicommiflarius?quxftio hxccom- 
mode potcft rcfolvi in duas. Vcl cnim quxriturdc jurc 
accrcfccndi intcr duos fidcicommiflarios, v. g.fi hcccs 
fiiit rogatus,ut duobus hcrcditatcm rcftituat : an uno rc- 
pudiantcpars cjus accrcfcataltcri , an vcro pcncs hcrc- 
dcm mancat ? Vcl quxritur dcj.accrcfcendi intcrfidci- 
commiflarium & dirc&um, v. g. duobus hercdibusinfti- 
tutis,quorum unus rogatur,utpartcm fuam rcftituat,an 
altcro deficientc pars cjus accrcfcat cohcrcdi,an vcro fi- 
multransmittaturcum partc rcftituta , adcoqucaccrc- 
^fcat fidcicommiflario.Hxc quxftio ult. pcrtinet ad trans- 
miffioncm,dcquipaul6poft. Prior cft hujus loci. Si 
igitur tcftator ita dixcrit; flwm mcum Scjum ktredtm in> 
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jlhuoi eumrftte rogo> Ut heredhatem rrftituMtThto & Sem* 
pronto. Jam Titiusdcficir. Q^an porrio cjus accrcfcat 
^mprOnio,an pencsScjum mancat? Bartoi. tefte Anton. 
fabr.dec.so.err* /. diftinguit: aut coaftus adiithcrcsdi- 
rectus; autfua fpontc. Illocafuaccrefcitfidcicommir-' 
farioj hoccafu non.ffg. /. i.%.p. adsft. Treb. Quod ar- 
tinct poftcrius, clarum illud, ni fallor, crit , Si 1. applicc- 
turrcgula \\Uex ij.pr.de ufifr. *rrr. quaecft: Intcr cos 
jusaccrclccndi locum habet, qui ab initio folidum ha* 
bucrunt,poftcaconcurfudividcndum. Anncigitur fi. 
dcicommiflarii folidum habent } .Ncg. fidcicommifia 
cnim nondirc&etranfcuntatcftatore, fcd dcmumpcr 
traditioncm hcrcdis, adcoque anrc rraditioncm ncutcr 
quidhabct,ncctotum,nccparrcm,fcd quicquid confc- 
quunrur,id pcr traditioncm hcrcdis confcquunrur. /. 67. 
pr. adScl. Treb. Fab. d. dec. err.j. Jam vcro impolTibilc 
cft, ut hcres eandcm rcminfolidum pluribus tradat, co 
ipfoigitur,dum tcftarordarionem in hcrcdcm contulir, 
iritelligitur voluitTc , ut fmgulis folum partcm tradar. 
ftc.i;if*%>9.Md Scf.Treb. ciimad impoflibilc cum noti 
pofljt obligarc , (quae ipfa ctiam ratio cft , quarc olim in 
lcgato damnationis locus non clfet juri accrefcendi). ad* 
ebquc ncutri folidum. Unoigitur rcpudiantc fuam par- 
tcm, mcrito hcrcs cam rctincr, ncc altcri rcftitucrc tcrYe* 
tur,quia ipfi jam rcftituit id,quod ftiit rogatus. 2. Si pro- 
bctur caufam impulfivam hic ccflarc. Eft ca, ut fupra 
di&um,duplcx : vcl difpofitio legis, nc pro partc rcprar- 
fcntcfurdcfun&us,quae hicceflar,nihil cnim obftat.quo 
minus pars rcpudiantis ad hcrcdcm rcvcrtatur , utfic 
pcrindcfit,ac fiunico faltcm fidciCommiflario partcm 
rcftitucre rogatiis fuerit. " Vclvoluntastcltatoris:quac 
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hlc non magis fubcft , quam olim in lcgato damnatio- 
nis,coipfocnim dum dationcm in hcrcdcm confcrt in^ 
tclligitur potiusvcllc, utciquidcm,qui agnofcit fuam 
partcm rcftituat,cjusvcro,qui non agnofcit,pattcm ipfc 
rctincat, aliascnim cos vcldirc&oinftituiflct» vcl cx- 
prcfsc addidilTct ,/uxt. /. $8. %. 6. d. Ug. i. L34. fr. de ujufr. 
leg. Prius quod fpc&at, quando fcil. invitu^ adit hcrcs, 
tunc quia hcrcditatc fcindignum rcddidit, voluntatcm 
fc.dcfundticxcqui rcnucndo, idcd tota abco aufcrtur 
& ci addicitur , qui cocgit /. /. §. 9. dd Sci. Treb. L 16. %. 9. 
eed /. ^7. §. 2 /. /r. §. 2. eed. Qui proindccum non folum 
fuam.fcdctiam confidcicommifiarii partcm abhcrcde 
traditam acccpcrit d. L it. %. 9. Si altcr concurrjt,tcnctur 
ipf» partcm prarftarc d. 1. 16. %. S. Si non concurrit ipfc rc- 
tinct d. I. 1. §. 9. sd S&. Trebtll. Atquc haec cft fcntcntia 
Fabri , quam & ipfc rctincbo > doncc rcdius fucro c- 
dcctus. 

XXII. Dicitur porro : Invitus dccipit : d. L un. %. /#. 
vtrfrj- hot nolentibus I./j. %. /. d. A.H. E. ctiam igno- 
rans/.y/./ A.H. ipfo jurcfinc nova* aditionc. d.l.un. §. 
to.C decdd. toll. ratio fupratradita. ratio rationisfolida 
& adxquata cft,quia hcrcditas,<5c pcr cam hcres , quippe 
qui ejusdcm pcrfonx vicc funguntur /. 22. dt 
fdt. pcr fonam defuntti repraefcntat fr. J. / ftiful.Jerv. 
quxproindcutpotcindividua,nonpoteft proparte aut 
divcrfimode rcpraefcntari: notanteradditur: dtverfimo* 
de. ad folvendum dubium : quod fc.nihilominus poflit 
tota perfona rcprxfcn tan>er iam fi non accrcfcat > cum m 
causatcftati , quando fcriptusdcficit, poflit Icgitimus 
adire , <3c fic rcprzfentari > in causa inteftati , u no cx lcg t- 
timis primi gradus dcficicntc , poflitadirc ex fccuudo 
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gradu,3c ifa repntfcntari dcfunchis. Rcfp. hxcrcpryfcn- 
utioeft ditTormis &inducit partialem quandam rcprx- 
fcnrationemt Imocrricit prioricalu, ut tcftator propar- 
tc folum tcftatus dcccfllfic crcdatur, quia pro partc fal- 
icru cx tcft amcnto hcrcdcm habct. fr. J. d. bertd. cjhs 
sb int. ergo non admittitur Hiil. lib. 7. cemm. c. 12. No- 
randa tamcn hic cft diftin&io circa fuum hcrcdc m : Aut 
cnim fuus hcrcs agaovit fuam partcm antequam cohc- 
rcsabftinuitj aut poft. Illocafu ipfi voJcnti faltcm ac- 
crcfcit tjr 56. de A. vel O. H.juntt. I. ?s. tb. Hoc,invi- 
toquoquc acccdir d. t.jt. ubi traditur ratio dirtcrcnriae: 
qua:nucrevidcturcx ftri&ojure antiquo, quofuis non 
crar conccfla potcftas abftinendi §. 2. J. d. htred. qust. 
itaqucutriqucporiuscratimpofitancccfiitas partcm fu- 
am agnofcendi ,quam pattem deficicntem rccipicndi. 
Prattorigitur introduccns jusabftcntionis,quod cft bc- 
ncncium , adcoquc altcri noccrc nondcbct l.+.C.de *- 
liber. potuit quidcm neccflitarem adcundi altcri 
adimcrc, non vcro poruit altcri nccefliratem parrcm al- 
rcrius rccipicndi imponerc, quia nihilominus alrcr.li- 
cct abftineat,ipfoJurc manct bcrcs t.j$. §. lodefdeit. 
libert. Itaque priori cafu non poteft cogi,ur poftca ab- 
{tinentispartcmcapiat; intclligitur cnim fuampartcm 
agnoviflc,qu6d putaret,hcreditarem cfle divifam. Po- 
ftcriori vcro, quia fciens abftinuiflc altcrum , fuam por- 
tioncmagnovit,intclligitur fponte fua aJtcrani quoquc 
partcm rcccpiflc , cum fcire dcbcrct hcrcdjtarcm pro 
partc adiri non poffe. /uxttt Jufritrttdtu. Ut vcro ilio 
cafu cvitctur illud abfurdum iuris.de quo fupra, fl noa 
vult accipcrc partcm dcficicntcm, rcnetarctiam fuam 
jam agnitam rcpudiare, arquc ita datur ipfi elcctio , aa 
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vclit rotam habercatl rotam rcpudiare l.ss*d.A.H. ubi 
etiam habctur limitatio. Dicitur dcniquc: cum fioone- 
re, i. e. tenetur folvcrc ars alicnum lfti portioni annc- 
xtim. lr. lcgata& ndcicommilTa rchcta a dcfunclo. d.l. 
nn.i.io.d.cjd.toiL h3&enusdc hcrcdc. tr^fh j x*40*i 
XXIII. Quod attinct lcgaiarium. Itidcm Rcgula 
p o tcft tradi hec-Qui pro parte lcgatum agno vit.parte dc- 
ficicntem invitus accipit,vclcum,vcl fiac oncrc. Qux 
rcguia cxiisdem firmatur fundamentis. i, quia partcm 
fcmclacquifiram rcpudiarc quis nequit l.+.C.cLrepud. 
hered. z.quia nemocjusdcm rc: Icgatx partcm vcllc,& 
partemrcpudiarc.poteft./.^./.^./.^././/.^'/^.^.^.j./.3^</. 
leg .#. Dicitur.invituv: Sunt qui hic diftinguunt intcr con- 
junc"ios,i.c.velvcrbis,vcl rc& vcrfc>jsconjuncfcos& fcpa- 
ratos, i.c.rc conjunclos: his dicunt invitis accrcfccrc por- 
tioncdcficientisullis vcro tantum volcn ixb^pcr /.«/;.§. n. 
C.d cdd. toll. verb.fi malueriot. Vcrum cum in omni con- 
junftionc foiidum ab initio fit rclictu m,non in tcali tan- 
tum vid.leg.So.de leg.j* & fic Icgatu individuu fit, ncc nifi 
concurfu lcgatarii fcindatur d. I. So. idco vidcuir hactc- 
nus nulla dirTcrcntia , fcd juxta rcgulas modo traditas, 
qux gcneralitcr fonant:qui agnovirpartcm fuam,par- 
tem dcficicnteminvitus acquireredcbct. Qyod vcrd 
attinctvcrba d.%. n.fi btbere m$Ucrint^C.J.A.ttt. de 
leg. n. ^^.itaintcrprctatur: fi Jcgatum ingenere, vel fu- 
am portioncm habcre malucri nr , tunc iis dcficicntcru 
quoquc accrcfccre,quod fi nolucrintfuam parrcm agno- 
fcerc,«quc cospoflcrcpudiare,uti priorcs.Qiva; explica- 
tio noa difconvcnit verbis prioribus: fi verofsrse^c 
Dicitur porro: vcl cumoncre &c. Hic cnim communi- 
tcr diftinguitur,intcr conjunctos > & fcparatos; Ulis ac- 
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crefcitcumoncre* his fine onctc/uxuJJ. un.§.n. ubi 
ratiodirTer. traditur , qux vcro a B.Dn FrAnzjk.potim 
colcrquidum dicitur, q**m vtr*& fohd* rAtio.ejr Anton. 
Fdhfcre ignorsreJcfAtcturratienem.dcc. scerr.s- ubi la- 
teincmirit inhanc JuftinianijCon(ljtutioncm» Qua: ha- 
ctenusdida funtde lcgatario,eadcm obtincnt ctiaru ni 
fidcicommiilario fingulari,qugd fc eodem modo ci ac- 
crcfcat portio dcficientis confiJcicommiiTarij\ratid\ 
quia fidcicommilVa finguJaria & lcgata ha&cnus funt cx- 
aquata,ut pcnnde dominiumipfo Jurc tranfcatin fidei- 
comraiftarios.ac inlcgatarios,adcoquc perindc, utilc- 
gatani folidum ab initio liabcnt, fccus, ac univcrfalcs 
juxta dd. th. 21. vid. Ant. fah- d. dec. err. j. circu finem. 

XXIV. Sm plurcs agnoverint iuas portioncs>di> 
cahcrcdcs talis Rcgula potcft fbrmari ; pars dcficicns 
accrcfcir vcl ojnnibus vel quibusdam partem fuam i- 
gnofcentjbus pro porriombus hcreditariis. Dicitur: 
vel ommbuA tjrc. diftiugucudum cnim ; aut omncs co- 
dcm conjunctionisgcnere, funtccn/undi ,aut divcrfo. 
Ibi, (ifc. omncsvcl vcrbis tantiim, vel rctantum, vcl rc 
& verbis firoul fperint conjun&i , dcficicns portio o- 
mnibus accrcfcjt. /. un. §. to* C. dc cad toil. v. g. trcs funt 
hcrcdcs mftituti hoc modo: Ttttw, tjr St/us, & Sempro* 
nim btredes juntu. £ft hf c conjundio niixtaj rc & vcr- 
bisjam Titius4cfiat,portio ejus accrcfcit rcliquis duo- 
busScjo,&Scmpionioproxquisparribus. Ita quoqiic 
inrchquis duobusgcncnbus^roccdcndum. Exccrtio 
cft; nifi^crbis, vcl rc& vcrbis conjun&j, concurrant 
cumitidemvcl¥crbis,velrc<Scvcrbis, icd pcr nomcn 
collcctivurnconjundisftunccnim hi pra:fcrun r 'ur, v. g. 
Jiiim crjra/ru aeijftiihcredes Junto. hic fratns fiiii & in- 
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tcr fc, 6c cum Titio funt rc & vcrbis conjuncli. Quod fi 
tamcnunus cxiisdcficiat, pars cjusaccrcfcitfolisfratri- 
bus, nonctiamTitio, ratio, quia intcrfcaraiusfunt 
conjuntti pcr nomcncollc&ivum,quam cumTiriopcr 
copuUm,cxcmpium cftin/. ts.fr. dthtrcd.inft.L7s d.%- 
fufr. tccrtfc. L ult. C. d. imfub. & dlits. ncc obft. I. tS.%. 6. 
dt Itg.t. ibi cnimSeja comprchcnditur fub jpfislibcr- 
tabus, cum&ipfa fitmanumiffa , licct non tcftamcn* 
to,& fcnfus eft,quod omnibus libcrtis & libertabus prz- 
diolumdcbeat cflclcgatum ; Gvcteftamcnto, fivc ali» 
fucrint manumilVa:, qualis fuitScja. vid. Duartn. itb.i. 
c.p. dtj. accr. Hill. Itb. 7. ccmm. 13* Hic, fi divcrfo gcnc- 
rcdodrin* causa duplcx confidcratiocrit inftitucnda. 
Nimirum hi fupcrftitcs, qui agnovcrunt fuas pottioncs 
confidcrantur vcl potisfimumuti intcr fc funtconjnn- 
cYi, vcl uti fmguli funt conjun&i dcficicnti. lllud pr«- 
ftabiturtalicafu: tcftator inftituit fcptcm hcrcdcsita: 
frimus & fccundut hcrcdcs funto. T trtius hcrcs cfto / qusr- 
tus hcrcs efto. Quintus yfixtus & (cftimus hcrcdcs funt§ 
tquis fsrtibus. In hoc cxcmpio 1. & 2. fun t ju ncti rc & 
vctbis, 3.&4.rctantum 5.6.&7.vcrbis tantiim. Jam 
diftinguitur : aut unus dcficit cx iis , qui rc tantum con- 
jun&i funt , ficportio cjus accrcfcit omnibus,i.e.non 
tantum rc conjun&o, fcd ctiam vcrbis. It. rc & vcrbis 
conjun&is. 3. ^Afr*/ inft.ixz tamcn,utquotquoc 
inaltcro horum gcncrumfunt, pro una perfoni com* 
putentur /./4. f r. de Ug. /. fquod tamcn limitat HiB. itb. 
7.c. 1$. nifi tcftatorem aliud voluifle liqucat , ut in c*fi$ 
/. tj.f*. de hered. inft.) aut dcficit unus cx cancris, L c. vcl 
vcrbis , vcl rc 6c vcrbis conjun&is, & portiocjus accre- 
fcit folum ci,qui incodcm generecft ipfi junctus. Uc 

Cin 



fi in propofifo cafu ttrtim dcficiar , porrio cftw nr»n f*iv 
tum accrcfcir quttrtu, fcdcx rc/iquu, ira, ur in rrcs partcs 
dividarur, primam capit qugrtm\ fecund jm capiunr ^ri- 
«r*y & ficundm : rcrtiam qutntm.fixt m> & fipttmm. Sin 
vcrodcficiat^r//w/*f\ portioncm cjus capityTn»/;^,iSc vi- 
ccvcrfa. Jr# fi dcficiat quintm .-portioncm cjus capiunt 
fixtm efrfepttmm. L un. %. to. C. d. c*d. toll. I. J>. dc leg. j. 
Ratio diftcrcnriaecft: quia tertim dcficicns , quicftrc 
conjunc1us,nonfoIum qturto, fcd& rcltquis ira eftcon- 
junclus: omncscnim funr in rcmconjuncti , rum intcc 
fcriim dcficicnri , adcocjuc omncs participant dc rc, 
cum nullus fir qui praroccupcr partcm. Vrimm vcro dc- 
ficicns,qui rc & vcrbis cft con junclus,non cmntbm ira cft 
conjunchis,fed lblum fecundo , reliquuvczb tantum rc. 
Sccufidus i;4itur, utpotc arcrior ct junttus pracoccupat d.L 
un. §. ti. C. dc cttd. tcll. Lj4. fr. de leg. /. I rcm cj uc quiutm, 
qoivcrbiscftconjun&us , non omnibm ita cft conjun- 
ftuStfcdiantumy?^,^^///»^, rcliquu itidcm tantum 
rc 9 cx cadcm igitur rarionc fixtm cr fiptimm praroccu- 
panr dd. rexr. Ercnim con jun&i vcrbis , vcl rc & vcrbis 
proprcr unirarcm fcrmoms quafi in unumcorpusfunt 
rcdacri, uniusquc pcrfonse viccm fuftincnr l.j+.pr.d* 
lcg.t. idcdpartem fibiconjunctorum hcrcdum quafi fu- 
am praeoccupant. d. I. un. § to. Parcr jautcm cx hoc cafu 
ufus duplicis conftderationis, prxfcrtur cnim hic vcr- 
bis conjun&us rc & vcrbisconjun&is. Itcmquc rccon- 
jun&us tlmul concurrit ad partem dcficicnrcm cura 
vcrbis,ut<5c rc& verbisconjun&is. Si fc.omnesconft- 
dcramus,uri inrcr fc funr con jun&i > fecus erir infcquen- 
ti confidcrationc In poftcrion confidcrationc ita pro- 
ccdcndum: 61 intcr divcrfogcncrc junftob funt rccc vcr- 
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u\% cotiiunAi cum dcficicnte,omnibus prxrcruntur : his 
i\on exiftcntibus pra?reruiuui|vcrbis conjuntti cumdc- 
ncicnte:his qtioquc abfcntibus omnibusrcconjun&is, 
ctiamdivcrfo intcrfc gcncrc junttis,accrcfcit,(cd proca\ 
portionc , uti primo cafu tertio dcflcicntc di&um. v. g. 
tcftaror ita dixit : Tttius & Scmfronius htrtdts/unto itjuts 
fdrtibtu, tx qua ftrte Tttium inftitui, ex eidcm Mtviuv hc~ 
rcsefto. CM/usheresefto* Titiusdcficit. Mxvius igitur o- 
mnibus prxfertur, quippc qui rc & vcrbis dcficicnri jun- 
&us eft. Sin ita \Tttius & Sempronim htrtdts Junto stquis 
fttrtibns. Scjtss htrts efto. TitiodcficicnteScmpronius 
prxfcrtur Cajo,quia vcrbis junft us cft dcficicnti. Dc o^ 
mnibus rc conjunctis dcficicnti, vidc cafum in priori 
confidcrationc allarum , ubi tcrtius dcficit. Dicitur: 
fro fortionihus htrtditttriis : /. un. §. i0. C. d. cud. toU. l.jg* 
%.l.d. hcrtd. inft. v. g. T itim rjr Sejus htrtdts /unto tx Jc- 
piijfc. Cmjhs hcres cfto ex qitadrantc. Mtvtu* heres efto cx 
qu*drantCi dcficicntcCajo, portiocjus accrcfcir omni- 
bus, ita, utTitiusfc Scjusfimul capiantpartcm altcro 
tanto majorcm Msviipartc, quiactiam portiocorum 
cft aitcio tantomajor. ^tflP* '' 

XXV* Caetcriim difta Rcgula obtinct non tan- 
tumintcftamcntariis hcrcdibus,vcrum ctiam in lcgiti- 
mis. Lg.de Juis&legit. Nam & hic potcft conringc- 
rcutdiverfo gcncrc jun&i concurrant. v. g. Titius mo- 
ritur rcli&is filiis duobus , & cx dcfun&o filio duobus 
ncpotibus. Jam vocantur filiiad fucccflfioncm,vocan- 
turctiam ncpotcs,fcddiverfimode: filii vocantur inca- 
pita,adeoquedisjun&im,fcu*ctantumconjun&im, nc- 
potcsvcro in ftirpcs, adcoque conjunttim rc&verbis, 
pcr vcrbum colicwtivum. Et pcrindc cft, ac fi lcx jpfadi- 
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ccrct : Trmus fiiiut heres efio ; Secnndut filim heres eflt ; 
Nefotes ex defunclo filio heredes funto. Dcficientc itaquc 
altcro filio,accrcfcitnon folifratri,fcd& ncporibus,quia 
omnibuscft reconjunclus, &quidcm pro portionibus 
hcrcditariis: quandoquidcm igitur portio amboruni 
ncporum fliit cadcm , quae fuit foJius filii , itaquc folus 
fuperftes filius rantum accipit, quantum ambo ncpotcs: 
deficientc.vcro altcro ncpotc , portio ejus accrcfcit foli 
ncpoti,non ctiam filiisD^f^. iik/.c. 

XXVI. Circa plurcs lcgatarios concurrcntcs ex- 
dcm obtinentdiftin£rioncs,quxin hcrcdibus. Idfolum 
in controverfiam trahitur, an, uti hcrcdibus pro porrio- 
nibus hetcditariis; ita ctiam lcgatariis proportionibus 
lcgatarris,(utitaloquar) accrcfcar, anvcroxquis parti- 
bus? & vidctur afnrra. prius pcr / 41. d. leg.i. \crb. frs -■ '[ 




cnim ftgiturdcjurc accrcfccndi,fcd dc jurc rctcntionis, 
quod cft divcrfum.Illud cft inrcr cos,quibus aliquid prap- 
ftandum;hocintercos,qui pratftare debcnr,&dc hoc tra- 
tiitut rcgula in d. §. S. pro qua partc quisquc praeftabit , fi 
iscui prxftandum concurrct, pro caetiam rctincbit, (I 
deficict. Hxc applicatur 1. ad hcrcdcs,circa quos difting. 
aut fimplicitcr ab hcrcdibus cftrclic*tum,3c pro hcrcdit^- 
riis partibus pra?ftant,pro iisdcm ctiam rctincnt ; autno-7^"*** 
minatim aquibusdam,&pro virilibus praeftanr,pro iis- 

dcm ctiam rctincnt d. §. f- juntt. L.s4> 5 /• ^ **4* '• ^g- f - 
In lcgatariis vcro no ira diftingvitur,videntur itaq* fcm- 
pcrvirilcspartcs praeftarc,nifi fpccialitcr inaequalesdatc 
fucrint rogati trg. §,/.J. d.Jing.rcb.ftr/dth adeoquc 
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Aiam vmtesretinent: ratioditfcr. quiahcredcs fucce- 
dunt in univcrfum jusdcfuncU , videtur itaquc tcft/itor, 
dum hcrcdcs fimplicitcr nominat, qucmlibct rogaflc 
pro ca parte, pro qua in locu m dcfun&i fucccffit, quae ra- 
tio in legatanis ccflat. vid. Duar. lib. z+c. 3. dj. tuir. In 
jurcvcroaccrefccndi fccus vidctur ciTc, fcd tcftator plu- 
rcsconjungcndo in eandcm rcm , prarfumitui vcllc ut 
proei partccuiquc accrcfcat,pro qualogarum , cumia 
partc accrcfccmc&adfcriptaidcm plane jus (it,uti fupra 
diclum . Ex hiscc di&is colligitur ambiguum ciVc voc. 
virilu pars , quodctiam obfcrvafle vidcrur Juftinianus. 
ind. %. 8. dnm Additvcxbv.pro numtro perfindrum, quibus 
innuerc vidcrur,non fcmpcr fignificarc xqualcs portio* 
ncs,cujus cxcmplum ftatim fubjiciti* - 
J.dttrtfc XXVII» Adcffcdum J.accrcfcpcrunctporro, ut 
tr4if/w#/-transmittatur ad hcrcdcm tum iacafuteftati,tumintc- 
V tlir , tn " ftati Lp.de fiu. eirleg. ubi verborum: tlucaufi&c. hic 
folum fcnfuscft., quodnon idcm obtincat iafubrVitu^ 
tionc, utnon, qucmadmodum hcrcs conjuncti capic 
porrioncm defkicn tem , quam dcfun&us cxpidct, fi vi. 
xiflctj kaetiam hcrcs fubftituti captat partcm altcram 
hcrcditaris,quam dcfun&us cacpiiTer, v. g. Tirius& Scjus 
funt herodcs inftituti , Scjus ctiam Titio fubftirut us,Sc- 
jus moritur antcquam cx fubftitutionc partcm Titiica^ 
piat, adcoquc nec hcrcs cjus poftcacapcrepotcft. L //*. 
Mntnfi> 4 % a.H. Non vcro transmirtitur 1. in ndcicommiftari- 
um,cu jus quaeftionis fupra facla mcntio. v. g. tcftaror i ra 
dixit : litius ejr Sejua beredesfanto. Seji te rogo,utheredi. 
Uttmreftuuts Stmpronio. S cj us adii t,& rcftj tui t,poft ca 
dcfccirTitius. Qiycritur^an portio cjus pcncs. Scjuni 
mancat;.an ad Sempronium txansmitutur > Affir.prius: 



qaiahicccfl&trariotransmiflionJs ,'quaein hcrecTis ftcr£ 
dccft,quodfuccedat in univcrfum jusdcfun&i. Atfidc^ 
commiflanus, non rucccdit in jus ftduciarii, fcd tcftatc^ 
ris L 4t %.3> d. K &?. S* 1. 6$. de leg. 2. & hoc rcfp. dicitur 
fucccflor juris, & hcrcdis loco cflc. /. 44. §. r. circtt fin. sd! 
Scl. T reb. Ncc obft. quod chcatur porrio accrcfccrc por> 
tioni l.si.%.t.deufifr. cx haccnim rationc vera. cft fcn- 
tcntianoftra,quiaheres portioncm hcrcdiratis, qux irt 
jureconfi&ir non in corpore. I. s4.fr. de htrtd.fttit. rcti- 
ncuiccpet rcftirutioncm hancdcfinir cflc hcrcs, fcd dir 
re&us mmlominus mancr §.j.J.defdeic. htrtd. adcoquc 
non tam ipfam porrioncm, quam portionis bona rcfti- 
tuiflc inteiHgirur, uri Joquirur Fsb. Dec.je. err. 4. Cum 
hercdicas fcmdadita nonfit amplius hercditas, fcd pro- 
prium patrimonium hcrcdis 1. 1. dtfftrst. Hinc fidei» 
commifiarius non diritur hcrcs ipfc,fcd folum hercdis 
loco d.L+4. §• *d S&.Trtb* Limir.ditta. nifi coa&us 
adicrir porrioncm fuam fiduciarius , tuncenim portio- 
dcfkicns pcrvcnirad fidcicommiflariu. L34. edStt.Trtk. 
quiahcrcdi proprcrinjuriam,quam fccitdcfun&o,dct*e> 
ftando fc. cjus volunratcm omnc lucrum aufcrtur,quodl 
non habuiflct, fi adirc coadus non fuiflct L 27. %, 2. dr §. \ 
14. *ds&. Trtlr. Lj4>ibi% Dd.de cendicJ. indth. Alia criam 
eft rario L ff,d. A, H: quiaibi,utindigno aufcrtur bcrcdi- 
tas /. 43. §. ult. d. V. tjr P- S. Ncc 2. tr ansmitmur in cm AV* trJB*. 
ptorcm hcrcditatis, aut lcgati,quia& hicrransmiflionis ntitutmr 
caufaceflat, emptor cnim non cft fucccHbrJucis univcc- •* €m $*^ 
fi,5c qui (emel hcrcs,aut lcgatarius fuir, fcmpcr talis ma/ 
nct L SS. d: hered. snft. L 4* §. ult. d.ft.&P. P. Qu od fi ca- 
me* cxprcfse a&umfir, ut cmptor accrcfccnte quoq; pocr 
rioncm cagiat, nihil obftat, quo rninus contra&us fcrvcv 
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tur,Nec tamcn inamhabebitcjcj.accr.fcd cxcontra&u 
E.V. vid. ubcrius Fab. Dec.fO. err.j. &6. Ad efYc&um 
denique pcrtinet a£tio,qu&portioaccrcfccnspontur.Et 
quoniam pars acctcfccns codcm Jurc habctur , ' quo ca, 
cuiaccrcfcit/.//.§ /.^tf>/r. Itcmquc quilibct conjun- 
ftorum idcm jus habet in partc accrefccntc, quam in fui 
*rg. I. li. d* leg. /. & L to. de leg.j. patct cidcm a&ione u- 
tramquc peti poflc . Duxr. Itb. z. c. 4. d. J. *c<$i\t\\\mm%\ 
XX VIII. Di&um eft ha&enus quando &quomodo 
Jusaccrefccndilocumhabcat: brevitcr nunc fubjicicn- 
dum, quando non locum habcat. Fit hoc 1. quando le- 
gatarii(in hcrcdibus enimfecuscft v.thef.t.) nonfunt 
conjun&i » vcl quod divcrfae res funt rclittx fiveuna fivc 
duabus orationibus / £*.§./*. de Ug. /. vel cadem quidcm 
rcscftrcli&a , aliundetamcn patct tcftatorcm noluiflc 
conjungcre, fcd vcl unum tantum habcrc totum, altcca 
nihil,vciunum habcrc rcm,altcrum aeftimationcm./.y/. 
de leg. 1. 1. cefTat J. accr. in lcgato alim cntorum . /./7§./. 
de ttfitfr. q uia f c » reftator cuilibct pro fu& tantum pcrfoni 
non ctiam pro altcrius alimenta reliquiflcintelligitur, 
ideo hoc lcgatum non multiplicarur l.t6*§.2.d.a/im. leg. 
Hinc fluit 3. G tcftator prohibct, nc pars accrcfcae, quod 
quidcm in legatis fcmpcr vcrum cft. d. l.jj. de leg. 1. conf. 
dd. tb. 6. In hcrcditatibus vcro tum dcmum verum cflc 
dicit Dftdr. lib. 1. r. /4. d.J. sccr. fi cxinde non accidir, ut 
tcftatot propartctcftatus, proparteintcftatus deccdat. 
Cafum ponit Hill. lib.f.com. c. 12. 4, cctTat incafu fubfti- 
tutionis,tunc cnim fubftitutus pnefertur conMintto /. 
%.t . db.f.fic. tab. hinc vulgatum illud,fubftitutioeft po* 
tcntior jutc accrcfccndi ttrg.l.un 4-C.dccad.t0U. 
Muthlbntmflites C dcfideicom. Limit, modo fubftitutio 
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effcclam habeatrhincfi rubftittitusdcf5cit,Jusaccrcrcen- 
di locum habcr d. I. i- §. S. Sccus cft in cafu /. tp. de injuft. 
r*ft. quiaibipropterdcfcctum fubftitutitotum teftame> 
tum rumpitur. 5. in cafu traasmiffio'nis.y**/4 /. un.C. de j. 
hti, qui ante aper. tab.l, 19. C. d. j. deltb. 6. m paitc fcmcl 4 - 
agnita fcu acquiful*rg. l.j. C. dc impub.ejr altis /ubjl.junc. 
L*t.§.i.deleg. 2. Exccptio cft in ufufruclu lcgato,qui 
conftitutus& poftea omiflus nihilominus admittit jus 
accrcfcendi /. /. § 3. de ufufr. accr. ratio,quia rcs incorpo- 
ralcs non poflunt tradi L.4*> ] %i\deA.X.]>. idco / ftncTa' 
Jurisrationencc vcreacquiri, utilitatis tamcn causfcrc- 
ccptumcft, ut paticntiaaltcrius fit locotradirionis/.^. 
ft.dcufufr. qua: cum tra&um tcmporis rcquirat, nullo 
tcmporis momcnto potcft dici omnimodoacqu:fi:us, 
hinc quotidic conftitui,& acquiri dicitur in d. 1. 1. %.s. dc 
ufufr.accr. 7.dicuntccflarejusaccrefccndi in cafu /. 74* 7 ' 
de eondit.cjrdemen/frp quam lcgcm vane c xplicant Dd. Ex P l,c 
Quidam in totum hoc cafu jus accrcfccndiceilarc ftatuunt 
Salrohorum judicio vidctur aficnticiuium aliis, qui ita in 
tcrprecanturhanc legem.TitioA mulicri ufusfructuscfl rcli 
£tus fubhaccondicione: fi mulicr non nnpferic: barccondi 
rioturpitudinem aliqu;i in feconcinetrefpe<5tuejus,qui cam 
impleretenccur , ne igicurmulier obligetur ad prarftandum 
quidturpcquoadeam perindccft, ac fi non fuifiet adjecla $. 
nlt.f.d. kjrMt five.ac fi implcta cfictd. 1.74- mulicr igirurpar- 
tem lccati capif- Quoad Ticium vero non cft turpis,cum non 
Ticioutinjunc"tum 3 iit turpeijuid faciac , fed foliim quidre- 
li&oiThut habeatillud,quandoforte accidat, utmuliernon 
nubat, pcrinde,uti alius cafus. pcrl.77.^. i.de condtt.& de- 
monflrat. I. t.C.de indttl.vidtttt. deflcientc igirur condicione, 
Titiusdcficit dd. text. Quarritur jam an, & quomodo pars 
ejus accrcfcat ? Et quidem cx dcfc&u condicionis non ac- 
crcfcere patct; quia hoccafu perindceft,ac fi planc non cs- 
fetadje&acouditio racioncrnulicris,adecc]uc Titius partem 
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«btftct • ourrendum igrtur cil dc ns modis, quibus dcficert 
*>otu»rtccTirius, fi conditio extituTct. Dcfcciflct autcm,vcl 
«od*cpudia(fct f vdqoodnK>rtuu$fcucapit€Qiinutas-eflct. 

J de\tfufr.juKa. lLS.3X10.dcmfufr.Mccr. Diftmguitur 
i^tur in tcxtu ? ant repudiavit,aut mortuus fcu capitc minu^ 
tuscftTitius. lllocafu nonaccrcfcit;hoc accrefcit. Qnod 
attinct pofteriorem cafnm probatur ille cx vcrb. <j**m dimf^ 
Tittmu e vtveu 6 intodtmjUtm trit,f>*rttm mfmfr. htbtbit fcil. 
**«/ f >r:i.c aotcquamTitius moriatur,fcu capitcminuatur # 
nonaccrcfcit mulieri pars altera, fcd partem fakem dimidir 
xin habct ; fm vcro moriatur,vel caoitcminuatur,ei accre- 
fcici^tio, quia fl ronditiocxtitiiTet jdem accidiiTct niortcc- 
«iina,feucapit:diminutioiKTitiiamiVl'usurusrruayaccTcvis- 
&rmuliccipcr^/.i.§.^e'/ d.mfmfr.mccr. Priori vcro cafu, 
quando rcpudiavit.nihil prodeft mulicri,i. e.non accrefcitt 
ratiOtquiahxcrepudiatiopJanc nullaeft , rcpudiacio cnim 
p re fupponit delationem, fcuoportct dclatumciTcquod re* 
pudiari potcft /. vt-d #7./.*/. tf.^«Zf£.i.aftdcficicntecon- 
ditionc,Titio nihil poteft dici dclatum elfc lv}. d. V. S. I. s. 
q H Mttdo du?s leg. adeoq ; necrepudiarcpoteft. Dicis: fcdpcrin- 
«Jecfhac ficonditiocxtitiffet. \y id folum proccdit rcfpeftu 
habito ad mulierem,non vcrd ad Titium,refp. cujus conditio 
rcvcradcfccit,rcpudiandoigicur nihil planeagicquia repu- 
diarenon poteft , fccusreroeft.quando moritur,vcl capite 
fninuitur,quia mors.velcapicis minutio,non arque prxfup- 
ponit delationem,ucirepudiatio. Itaq*dcfcclusconditionis 
rcfp.Titii potcft quidcm em"ccre,ut nonposfitrcpudiarc, no 
ver6potcitcrTiccrc,ncTitiusmoriatur,vcI capirc minuatur. 
vtd lMtcAnt.Fab.dcc.50.crr. io. Dcniq; 8 ceflat J. accr.quoad 
eutn, qui partcm fuam vel non agnovk, vcl non obtinuit pcr 
/. ti. /. 2. dc cxc. rctjudic. & hailtmu dtcla. portio cnxm portio- 
ni accrcfcit, non pcrfonc nudc conjuncl* , fcd portioncm 
fuamagnofcenti&obtinenti./.^j.^if/Sf/r. Exceptiocft in u- 
fufrocVu d.l.&. <i U4. $ t.de exc.retjmdic. Ethxc di&a pro tem- 
porc fufficiantiqu* ut bencvolus Icclor acqui boniq; fa- 
«iat,obnixe rogo pctoque. 

F l N 1 s. ;£) 



